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IMPLEMENTATION OF EC DIRECTIVE (90/314/EEC) ON PACKAGE TRAVEL, 

PACKAGE HOLIDAYS AND PACKAGE TOURS. 



CONSULTATION DOCUMENT. 

Introduction 



Member States have until 31 December 1992 to implement the EC Directive on 
package travel, which was adopted in June 1990. The main effect of the Directive is 
to impose certain requirements on tour organisers and/or travel agents regarding the 
performance of the contract and to provide for financial guarantees for the 
protection of prepayments and for repatriation in the event of insolvency. The 
Directive also sets minimum standards for brochures. 

The Government propose to implement the Directive by means of regulations under 
Section 2(2) of the European Communities Act 1972. The Department of Trade and 
Industry is responsible for preparing the draft regulations to lay before Parliament. 

The Directive contains some provisions which are optional, and Article 189 of the 
Treaty of Rome gives flexibility as to how Member States implement obligations 
under directives. The purpose of this document is to explain the Government’s 
interpretation of the Directive and their proposals for its implementation. Any 
comments, particularly on the proposals for implementation, should be received by 
30 September , at the latest. Written responses should be addressed to: 

Mr David Evans 

Department of Trade and Industry 
Consumer Affairs Division 
Room 507 

10-18 Victoria Street 
London SW1H ONN 
Telephone: 071-215 3395 
Fax: 071-215 3396 

The Government place great importance on giving due weight to the impact on 
business and local government of proposed new legislation. In responding to this 
consultation, it would therefore be very helpful if you would give any estimate you 
can as to any additional costs which you foresee as a result of the proposals, 
costs should be divided, if appropriate, between one-off and recurrent costs. 
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Such 




In the following examination of the Directive, the text of the Directive appears on 
the ef 1 hand Slde of the P a & e > in italics, and any commentary on it appears on the 
right * After each Passage there appears in bold type an explanation of how the 
Government propose to implement the requirements which are contained in that 
passage. Each reference to implementation has been given a letter, for ease of 
reference in your response. 



Department of Trade and Industry 
24 July 1991 
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TEXT OF DIRECTIVE 



COMMENTARY 



Article 1 - Explains the purpose of the Directive. 



The purpose of this Directive is to 
approximate the laws, regulations and 
administrative provisions of the Member 
States relating to packages sold or offered 
for sale in the territory of the Community. 



Whether or not the holiday or tour is to take 
place inside the Community territory is not 
relevant, but only the place where it is sold 
or offered for sale. The Directive applies to 
domestic packages as well as those abroad. 



Implementation (A) 

No action is required to implement Article 1. 



Article 2 - Gives definitions of certain terms used in the Directive 



For the purposes of this Directive: 

1. 'package ’ means the pre-arranged 

combination of not fewer than two of 
the following when sold or offered for 
sale at an inclusive price and when the 
service covers a period of more than 
twenty-four hours or includes overnight 
accommoda tion: 

(a) transport; 

(b) accommodation; 

(c) other tourist services not ancillary 
to transport or accommodation and 
accounting for a significant 
proportion of the package. 



It is proposed that "pre-arranged" should be 
interpreted as meaning that the package has 
been put together before being offered to the 
consumer. It will not include packages tailor- 
made to suit the needs of the individual or 
group of consumers and put together at their 
request. 
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The separate billing of various 
components of the same package shall 
not absolve the organiser or retailer 
from the obligations under this 
Directive ; 



2. ' organiser ' means the person who, other 
than occasionally, organises packages 
and sells or offers them for sale, 
whether directly or through a retailer; 

3. [ retailer ' means the person who sells or 
offers for sale the package put together 
by the organiser; 

4. ' consumer ' means the person who takes 
or agrees to take the package ('the 
principal contractor 1 ), or any person on 
whose behalf the principal contractor 
agrees to purchase the package Cthe 
other beneficiaries ') or any person to 
whom the principal contractor or any of 
the other beneficiaries transfers the 
package ('the transferee'); 

5. 'contract' means the agreement linking 
the consumer to the organiser and/or 
the retailer . 



Someone who organises and sells packages 
only occasionally is not covered by the 
Directive, but the Directive does not define 
"occasionally". 

Unlike the definition of organiser, there is no 
qualification as to the frequency of the 
activity in the definition of retailer. 

A consumer is also a person who is another 
beneficiary of the package (for example, a 
member of the family of the person who 
books the package). If the first consumer or 
a beneficiary transfers the package to 
someone else, that person is also a consumer 
for the purposes of the Directive. The 
Directive is not limited to holiday packages, 
and so the consumer may be a businessman. 



Implementation (B) 

It is proposed that the implementing legislation will closely follow the definitions in Article 2. 



Article 3 - Requirements for package descriptions and brochures. 



1. Any descriptive matter concerning a 
package and supplied by the organiser or the 
retailer to the consumer, the price of the 
package and any other conditions applying to 
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the contract must not contain any 
misleading information. 



Implementation (C) 



The Department considers that these requirements are already effectively covered by existing 
United Kingdom law. In particular, section 14 of the Trade Descriptions Act 1968, which deals 
with false statements as to services, accommodation or facilities, and Part HI of the Consumer 
Protection Act 1987, which deals with misleading price indications, are relevant. Also, the 
Control of Misleading Advertisements Regulations 1988 provide the means to deal with certain 
misleading representations. Therefore, it is considered that no additional new legislation is 
required to give effect to the requirements of Article 3.1. 



Article 3 (continued) 



2. When a brochure is made available to 
the consumer, it shall indicate in a legible, 
comprehensible and accurate manner both the 
price and adequate information concerning: 

(a) the destination and the means, 
characteristics and categories of 
transport used; 

(b) the type of accommodation, its location, 
category or degree of comfort and its 
main features, its approval and tourist 
classification under the rules of the host 
Member State concerned; 

(c) the meal plan; 



(d) the itinerary; 

(e) general information on passport and visa 
requirements for nationals of the 
Member State or States concerned and 
health formalities required for the 
journey and the stay; 

(f) either the monetary amount or the 
percentage of the price which is to be 



The Directive does not require a brochure to 
be made available but, when it is, it must 
contain the specified information. 



This is interpreted as requiring the means of 
transport, e.g. aeroplane, ship, coach, as well 
as the category, e.g. class, to be stated. 

The provision about approval and tourist 
classification is interpreted as applying only 
to what is required by the law of the Member 
State concerned. The requirement would not 
apply in the case of accommodation outside 
the European Community. 

This is interpreted as meaning the number 
and frequency of meals, e.g. breakfast only, 
breakfast and evening meal, or full board. 
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paid on account , and the timetable for 
payment of the balance; 

(g) whether a minimum number of persons 
is required for the package to take 
place and, if so, the deadline for 
informing the consumer in the event of 
cancellation. 



Implementation (D) 



I is proposed that the Implementing regulations will create a new criminal offence for an 
organiser or retailer to supply or have in possession for supply a brochure which does not contain 
the information required by Article 3.2. It would be a defence for a person charged with an 
ol t° show that he had taken all reasonable steps and exercised all due diligence to avoid 
i ° ffence - Responsibillt y for enforcement would be given to local trading standards 



The particulars contained in the brochure are 
binding on the organiser or retailer, unless: 

changes in such particulars have been 
clearly communicated to the consumer 
before conclusion of the contract, in 
which case the brochure shall expressly 
state so, 

changes are made later following an 
agreement between the parties to the 
contract. 



Implementation (E) 



Itte proposed that the regulations will provide that any changes in the particulars contained in a 
, ^ ure w • v permitted in two circumstances: where the brochure expressly states that 
changes may be made, provided that they are clearly communicated to the consumer before the 

^ yareS ° COmmUnicate<1 before that time ); or where the changes are made 
!i -° na “ = made, with the agreement of both parties. Any changes made by the 

organiser or retailer, other than in these circumstances, will have no effect and the organiser or 
retailer will remain bound by the original contract. 
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Article 4 - Contractual 



requirements, contents, price, cancellation and 



compensation. 



(a) The organiser and/or the retailer 
shall provide the consumer, in 
writing or any other appropriate 
form, before the contract is 
concluded, with general 
information on passport and visa 
requirements applicable to 
nationals of the Member State or 
States concerned and in particular 
on the periods for obtaining them, 
as well as with information on the 
health formalities required for the 
journey and the stay; 



Implementation (F) 

It is proposed that the regulations will make it a criminal offence, subject to a due diligence 

SS L 0 r coKlSStTth U ^ PTOVide ^ e coosan ^ wl* the required information, before any 
. concluded with Jie organiser. Where, however, the contract is to be made directly 

between the organiser and consumer, without the intervention of a retailer, the offence would be 
sTXrdepaSrS^' ^ erfore “ would «*"» *» >«*> trading 



(b) The organiser and/or retailer shall also 
provide the consumer, in writing or any 
other appropriate form, with the 
following information in good time 
before the start of the journey: 

(i) the times and places of 
intermediate stops and transport 
connections as well as details of 
the place to be occupied by the 
traveller, e.g. cabin or berth on 
ship, sleeper compartment on 
train; 

(ii) the name, address and telephone 
number of the organiser's and/or 
retailer's local representative or, 
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failing that , of local agencies on 
whose assistance a consumer in 
difficulty could call 
Where no such representatives or 
agencies exist , the consumer 
must in any case be provided 
with an emergency telephone 
number or any other information 
that will enable him to contact 
the organiser and/or the retailer; 

(Hi) in the case of journeys or stays 
abroad by minors , information 
enabling direct contact to be 
established with the child or the 
person responsible at the child's 
place of stay; 



Implementation (G) 

It is proposed that the regulations will make it a criminal offence for the nrurnniw to fail to 
provide the consumer with the required information in good time before the start of the journey, 
subject to a defence of reasonable steps and due diligence. Responsibility for enforcement would 
be given to local trading standards departments. 



(iv) information on the optional 

conclusion of an insurance policy 
to cover the cost of cancellation 
by the consumer or the cost of 
assistance, including repatriation, 
in the event of an accident or 
illness . 



Implementation (H) 

It is proposed that the regulations will require the retailer to draw the cons umer 's attention to the 
availability of insurance to cover the costs of cancellation of the booking by the consumer and 
also insurance to cover medical expenses and repatriation in case of accident or illness . Failure to 
do so would be a criminal offence, subject to a due diligence defence. No offence would be 
committed, however, where the terms of the consumer's contract with the organiser include 
compulsory insurance, provided through the organiser, to cover these matters. Responsibility for 
enforcement would be given to local trading standards departments. 

6 
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Article 4 (continued) 



2. Member States shall ensure that in 
relation to the contract the following 
principles apply: 

(a) depending on the particular package , the The requirement does not preclude additional 
contract shall contain at least the information being provided. 

elements listed in the Annex; 



ANNEX 

Elements to be included in the contract if 
relevant to the particular package; 

the travel destination(s) and, where 
periods of stay are involved, the 
relevant periods, with dates; 

the means, characteristics and 
categories of transport to be used, the 
dates, times and points of departure and 
return; 

where the package includes 
accommodation, its location, its tourist 
category or degree of comfort, its main 
features, its compliance with the rules 
of the host Member State concerned and 
the meal plan; 



whether a minimum number of persons 
is required for the package to take 
place and, if so, the deadline for 
informing the consumer in the event of 
cancellation ; 

the itinerary; 

visits, excursions or other services 
which are included in the total price 
agreed for the package; 
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It is proposed to interpret this in the same 
way as the corresponding words in 
Article 3.2, so that the reference to the rules 
of the host Member State will be taken to 
refer to approval and tourist classification of 
the accommodation. The meal plan is 
interpreted as meaning the number and 
frequency of meals, e.g. breakfast only, 
breakfast and evening meal, or full board. 



the name and address of the organiser, 
the retailer and, where appropriate, the 
insurer; 

the price of the package , an indication 
of the possibility of price revisions 
under Article 4(4) and an indication of 
any dues, taxes or fees chargeable for 
certain services (landing, embarkation 
or disembarkation fees at ports and 
airports, tourist taxes) where such costs 
are not included in the package ; 

the payment schedule and method of 
payment; 



special requirements which the 
consumer has communicated to the 
organiser or retailer when making the 
booking, and which both have accepted; 

periods within which the consumer must 
make any complaint concerning failure 
to perform or improper performance of 
the contract . 



The payment schedule is to be interpreted in 
the same way as the reference to payment in 
Article 3.2(f), namely the amount to be paid 
on account, and the timetable for payment of 
the balance. The method of payment has to 
be stated in addition. 



Implementation (I) 

It is proposed that the Implementin g regulations will place a duty on the nrgani<u»r to ensure that 
all the specified matters are included in the contract. Failure to fulfil the duty would render the 
t unenforceable by the organiser but would enable the consumer to recover any money he 
has paid. 



(b) all the terms of the contract are set out 
in writing or such other form as is 
comprehensible and accessible to the 
consumer and must be communicated to 
him before the conclusion of the 
contract ; the consumer is given a copy 
of these terms ; 

8 
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(c) the provision under (b) shall not 

preclude the belated conclusion of last- 
minute reservations or contracts. 



Implementation (J) 

It is proposed that the regulations will place a duty on the organiser to take all reasonable steps to 
ensure that all the terms of the contract are communicated to the consumer in a comprehensible 
I orm before the contract is made, and that the consumer receives a written copy of the contract 
a ' i w rds, F allure to fulfil the duty would render the contract unenf orceable by the organiser 
but would enable the consumer to recover any money be has paid. 



Article 4 (continued) 



3. Where the consumer is prevented from 
proceeding with the package, he may transfer 
his booking, having first given the organiser 
or the retailer reasonable notice of his 
intention before departure, to a person who 
satisfies all the conditions applicable to the 
package. The transferor of the package and 
the transferee shall be jointly and severally 
liable to the organiser or retailer party to the 
contract for payment of the balance due and 
for any additional costs arising from such 
transfer. 



A mere change of mind is not interpreted as 
giving the consumer the rights in this 
paragraph, because in such a case he would 
not be prevented from proceeding. 



Implementation (K) 

It is proposed that the regulations will require the terms of the contract offered by the organiser 
to contain provisions reflecting this paragraph. A contract which failed to contain such provisions 
would be voidable at the suit of the consumer. 



Article 4 (continued) 



4. (a) The prices laid down in the 

contract shall not be subject to 
revision unless the contract 
expressly provides for the 



This is not interpreted as meaning that these 
variations need necessarily give rise to price 
revisions. It would be possible for the 
organiser to provide that only some of these 
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possibility of upward or downward matters would result in price revisions, or 

revision and states precisely how that no surcharges at all would be imposed. 

the revised price is to be 
calculated, and solely to allow for 
variations in: 

- transportation costs, including 
the cost of fuel, 

- dues, taxes or fees chargeable 
for certain services, such as 
landing taxes or embarkation or 
disembarkation fees at ports 
and airports, 

- the exchange rates applied to 
the particular package. 

(b) During the twenty days prior to 
the departure date stipulated, the 
price stated in the contract shall 
not be increased. 



Implementation (L) 

It is proposed to implement this paragraph by providing that any price increases which are made, 
other than for the specific reasons given in the regulations, and as expressly provided for in the 
i tract, will be void and of no effect. le regulations will provide that any price fnrrft ases 
made, for whatever reason, within the 20 days before departure would also be void and of no 
effect. Price de creases would, however, not be affected, and the remainder of the contract 
would, in any case, continue to be binding on the organiser. 



Article 4 (continued) 



5. If the organiser finds that before the 
departure he is constrained to alter 
significantly any of the essential terms, such 
as the price, he shall notify the consumer as 
quickly as possible in order to enable him to 
take appropriate decisions and in particular : 

either to withdraw from the contract 
without penalty, 



’’Essential terms” are considered to include at 
least the elements set out in the Annex to 
the directive. 

It should be noted that the alteration has to 
be significant to give rise to these rights. 
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or to accept a rider to the contract 
specifying the alterations made and 
their impact on the price . 



The consumer shall inform the organiser or 
the retailer of his decision as soon as 
possible . 



It is not intended that the implementing 
legislation should place obligations directly on 
consumers, but unreasonable delay would 
deprive the consumer of his rights under this 
paragraph. 



6. If the consumer withdraws from the 



This is interpreted as meaning that it is for 
the consumer to decide whether or not he is 
prepared to accept the offer of a substitute 
package. He is not obliged to do so, even if 
the substitute is of equivalent or higher 



contract pursuant to paragraph 5, or if, for 
whatever cause, other than the fault of the 
consumer, the organiser cancels the package 
before the agreed date of departure, the 



consumer shall be entitled: 



quality. 



(a) either to take a substitute package of 
equivalent or higher quality where the 
organiser and/or retailer is able to offer 
him such a substitute . If the 
replacement package offered is of lower 
quality, the organiser shall refund the 
difference in price to the consumer; 

(b) or to be repaid as soon as possible all 
sums paid by him under the contract. 

In such a case, he shall be entitled, if This is interpreted as entitling the consumer 

appropriate, to be compensated by either the to compensation in the circumstances 

organiser or the retailer, whichever the referred to in either paragraphs 5 or 6, 

relevant Member State's law requires, for except for the cases in i) and ii) or for failure 

non-performance of the contract, except to comply with the tailpiece to paragraph 5. 

where: 

i) cancellation is on the grounds that the 
number of persons enrolled for the 
package is less than the minimum 
number required and the consumer is 
informed of the cancellation, in writing, 
within the period indicated in the 
package description; or 

ii) cancellation, excluding overbooking, is 
for reasons of force majeure, 

i.e. unusual and unforeseeable 
circumstances beyond the control of the 
party by whom it is pleaded, the 
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consequences of which could not have 
been avoided even if all due care had 
been exercised. 



Implementation (M) 

It is proposed that the implementing legislation will provide that the appropriate terms and 
conditions to give effect to the provisions of Article 4.5 and 4.6 will be implied in the contract, 
whether or not they are expressly set out, and that these terms and conditions will be inalienable. 



Article 4 (continued) 



7. Where, after departure, a significant 
proportion of the services contracted for is 
not provided or the organiser perceives that 
he will be unable to procure a significant 
proportion of the services to be provided, the 
organiser shall make suitable alternative 
arrangements, at no extra cost to the 
consumer, for the continuation of the 
package, and where appropriate compensate 
the consumer for the difference between the 
services offered and those supplied. 

If it is impossible to make such arrangements 
or these are not accepted by the consumer 
for good reasons, the organiser shall, where 
appropriate, provide the consumer, at no 
extra cost, with equivalent transport back to 
the place of departure, or to another return- 
point to which the consumer has agreed and 
shall, where appropriate, compensate the 
consumer. 



What is to be regarded as a significant 
proportion will depend upon the 
circumstances. The requirement to 
compensate is not regarded as being limited 
to the monetary value of the difference. 



Transport should be equivalent to that 
contracted for. 

Compensation should reflect the proportion of 
the package not delivered and should also 
take account of disappointment and 
inconvenience suffered by the consumer. 



Implementation (N) 

It is proposed to implement Article 4.7 by providing that the appropriate terms and conditions to 
give effect to these provisions will be implied in the contract whether or not they are expressly 
set out, and that these terms and conditions will be inalienable. 
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Article 5 - Extent and financial limits of liability 



1. Member States shall take the necessary 
steps to ensure that the organiser and/or 
retailer party to the contract is liable to the 
consumer for the proper performance of the 
obligations arising from the contract , 
irrespective of whether such obligations are 
to be performed by that organiser and/or 
retailer or by other suppliers of services 
without prejudice to the right of the 
organiser and/or retailer to pursue those 
other suppliers of services . 

2. With regard to the damage resulting for 
the consumer from the failure to perform or 
the improper performance of the contract, 
Member States shall take the necessary steps 
to ensure that the organiser and/or retailer 
is/are liable unless such failure to perform or 
improper performance is attributable neither 
to any fault of theirs nor to that of another 
supplier of services, because: 

the failures which occur in the 
performance of the contract are 
attributable to the consumer, 

such failures are attributable to a third 
party unconnected with the provision of 
the services contracted for, and are 
unforeseeable or unavoidable, 

such failures are due to a case of force 
majeure such as that defined in Article 
4(6), second subparagraph (ii), or to an 
event which the organiser and/or 
retailer or the supplier of services, even 
with all due care, could not foresee or 
forestall . 

In the cases referred to in the second and 
third indents, the organiser and/or retailer 
party to the contract shall be required to give 
prompt assistance to a consumer in difficulty. 



The references to retailer in this Article are 
not thought to be appropriate to the United 
Kingdom, as it is believed that any contract 
controlled by the Directive would be between 
the consumer and the organiser. (A retailer 
who organised a package would in effect 
become an organiser in respect of that 
package.) 



This paragraph makes provision for the 
question of damage which may flow from the 
non-performance or improper performance of 
the contract. Liability is to rest with the 
organiser, except in the three cases given. 



The second part of the third indent does not 
appear to add much to the definition of force 
maieure referred to. 
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In the matter of damages arising from the 
non-performance or improper performance of 
the services involved in the package , the 
Member States may allow compensation to be 
limited in accordance with the international 
conventions governing such services. 

In the matter of damage other than personal It is proposed to take advantage of both of 

injury resulting from the non-performance or these options to allow financial limitation of 

improper performance of the services liability. 

involved in the package, the Member States 

may allow compensation to be limited under 

the contract. Such limitation shall not be 

unreasonable. 

3. Without prejudice to the fourth 
subparagraph of paragraph 2, there may be no 
exclusion by means of a contractual clause 
from the provisions of paragraphs 1 and 2. 



Implementation (O) 

It is proposed that the implementing legislation will place on the organiser the sole liability for 
the proper performance of all obligations arising from the contract in relation to the supply of the 
package to the consumer. Any provisions in the contract which seek to avoid or restrict that 
liability or to place it on someone else will be void and unenforceable, except that it is proposed 
to allow the organiser to limit, by means of the contract, his liability in cases other than death or 
personal injury, provided that such limitation is not unreasonable. It is also proposed to allow 
compensation to be limited in accordance with the existing relevant international conventions. 

The legislation would provide that an obligation to give prompt assistance to the consumer in the 
event of any failure in the performance of the contract not due to the consumer would be an 
implied term of the contract and would be inalienable. 



Article 5 (continued) 



4. The consumer must communicate any 
failure in the performance of a contract 
which he perceives on the spot to the supplier 
of the services concerned and to the 
organiser and/or retailer in writing or any 
other appropriate form at the earliest 
opportunity. 

This obligation must be stated clearly and 



It is not proposed that the implementing 
legislation should place requirements directly 
on the consumer, but unreasonable delay 
would deprive the consumer of his rights 
under this Article. 



It is proposed to regard the expression "on the 
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explicitly in the contract. 



spot" as being governed by "which he 
perceives", and not by "must communicate". 



Implementation (P) 



It is proposed to give effect to this by including a provision in the implementing legislation 
allowing the organiser to require in the contract that the consumer must lodge any complaint with 
the supplier of the service concerned and with the organiser at the earliest opportunity (which 
may be different times as between the two), and that unreasonable delay on the part of the 
consumer will forfeit his rights to compensation. 



ft is proposed that the legislation will require both the organiser and the retailer to deal promptly 
with complaints which are properly made to them. Failure to do so is to entitle the consumer to 
an additional right to compensation. 



Article 6 - Action in the event of complaint 



In cases of complaint, the organiser and/or 
retailer or his local representative , if there is 
one, must make prompt efforts to find 
appropriate solutions. 



Implementation (Q) 



Article 7 - Security in the event of insolvency 



The organiser and/or retailer party to the 
contract shall provide sufficient evidence of 
security for the refund of money paid over 
and for the repatriation of the consumer in 
the event of insolvency. 



This important provision and the way in which 
it is proposed to implement it are discussed in 
the Annex. 
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Article 8 - More stringent provisions 



Member States may adopt or return more 
stringent provisions in the field covered by 
this Directive to protect the consumer . 



It is not proposed to impose more stringent 
provisions than those set out in the directive, 
except as indicated in this consultative 
document. (See particularly the proposals for 
Article 7 in the Annex). 



Article 9 - Implementation date 



Views are invited on whether an earlier date 
or dates would be appropriate for some or all 
parts of the directive to be implemented in 
the United Kingdom. 

2. Member States shall communicate to 
the Commission the texts of the main 
provisions of national law which they adopt in 
the field governed by this Directive. The 
Commission shall inform the other Member 
States thereof. 



1. Member States shall bring into force the 
measures necessary to comply with this 
Directive before 31 December 1992. They 
shall forthwith inform the Commission 
thereof. 



Article 10 



This Directive is addressed to the Member 
States . 
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ANNEX 

ARTICLE 7 PROVISION AGAINST INSOLVENCY 

j 

| 

| 

I Introduction 

j 

1* This Article requires the organiser and/or retailer party to the contract to 
provide sufficient evidence of security for the refund of money paid over and for the 
j repatriation of the consumer in the event of insolvency. ’’Sufficient evidence” is not 

defined, but is interpreted as meaning proof that all moneys can be refunded and 
proof that sufficient funds can be made available to repatriate holidaymakers abroad 
in the event of the organiser’s insolvency. The Article leaves it to each Member 
State to interpret how best to ensure this. 



New Licensing System 

2. It is proposed that legislation would require all tour organisers offering packages, 
within the meaning of the Directive, to be licensed. The new system would be 
modelled on the existing Air Travel Organisers' Licence (ATOL) system which is 
operated by the Civil Aviation Authority (CAA) although the question of whether 
there should be one or two licensing authorities (and, if there were two, how they 
might work together) is still under consideration. The licensing authority would set 
the level of licence fee so as to meet its running costs. A licence would be required 
by all tour organisers offering packages for sale in the United Kingdom (other than 
occasionally), except in the case of those organisers who neither take prepayments 
nor offer any packages where the question of repatriation arises. 



Bonding 

3. All licences would be subject to a condition that the holder had entered into an 
irrevocable agreement (or "bond”), whereby a specified sum would become payable to 
a trustee in the event of insolvency and would thus provide funds for the refund of 
money paid and repatriation of passengers abroad. Bonds would be required to be 
payable to the licensing authority, although other approved trustees might also be 
allowed, in addition. 

4. The level of the bond required to obtain a licence would relate to the projected 
turnover for the period, the number of consumers involved and the pattern of the 
business. The licensing authority would set the levels of bonding required, within 
parameters laid down by the legislation. This may vary from operator to operator, 
dependent upon previous performance and type of business. It is likely, however, to 
be in the region of 10 to 15 per cent of turnover for most purposes. 
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Back-up Fund 



5. To ensure that a licensing system achieves its purpose of being able to refund all 
moneys paid and to repatriate passengers in the event of an insolvency, and also to 
keep the bonding to a reasonable level, it is proposed to create a back-up fund to 
meet any extra costs in the event of a bond not being sufficient to cover all 
expenses. The licensing authority would be required to establish a back-up fund and 
to raise the money necessary to do so. It is likely that this would be by means of a 
levy on licensees. 



Travel Agents/ Organisers 

6. Travel agents who organise packages would in effect be organisers themselves 
and would be under the same obligation concerning licensing as other organisers. 

(See commentary on Articles 2.1 and 5.1). 

7. In the case of travel agents who are not organisers, the consumer will usually 
enter into a contract directly with the tour organiser and any deposit/payment will 
be secure as the organiser would be required to be licensed. However, in those cases 
where the agent takes a prepayment prior to confirming a booking with the 
organiser, and thus prior to completion of a contract between consumer and 
organiser, the deposit or payment would not be protected unless the agent were 
required to be licensed. To avoid the need for this it is proposed to prohibit the 
taking of prepayments/deposit by the travel agent, unless the payment is taken on 
behalf of the organiser. This may necessitate some operators and agents 
reconsidering their arrangements for contracts, so as to comply with this 
requirement. 

8. It should be borne in mind that those organisers who neither take prepayments, 
nor offer any packages where the question of repatriation arises, would not require a 
licence. They will still, of course, be subject to the other provisions of the 
Directive. 



Department of Trade and Industry 
24 July 1991 
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